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A. IDENTITY OF PETITIONER 

Petitioner Adam Diggins, appellant below, asks this Court 

to accept review of the Court of Appeals' decision terminating 

review that is designated in part B of this petition. 

B. DECISION OF THE COURT OF APPEALS 

Petitioner seeks review of the unpublished opinion of the 

Court of Appeals in State v. Diggins, No. 86180-8-1, 2024 WL 

3410749 (Slip op. July 15, 2024). A copy of the decision is 

attached as Appendix A at pages A-1 through A-34. 

C. ISSUES PRESENTED FOR REVIEW 

1. To prove that a speaker made an unprotected "true 

threat" under the First Amendment, the State must prove 

recklessness, meaning that the speaker consciously disregarded a 

substantial risk that the speaker's communications would be 

viewed as threatening violence. The Supreme Court recently 

held that proof of a more culpable mental state for true threats than 

the "reasonable person" standard is required, and instead proof 

the speaker intended to induce fear of bodily injury. Counterman 



v. Colorado, 600 U.S. 66, 143 S. Ct. 2 106, 216 L.Ed.2d 775 

(2023). Should this Court accept review where the convictions 

for felony harassment and cyber stalking require proof that 

Diggins made a "true threat" and where the convictions were not 

supported by evidence that Diggins subjectively intended to 

induce fear of the alleged threats, and where the jury instructions 

incorrectly stated the law and only required the jury find him 

guilty if a reasonable person in Diggins' position would 

understand his communications to threaten death, not that he 

consciously disregarded a substantial risk that his communications 

would be viewed as threatening death? 

2. Should this Court accept review where the State did 

not present sufficient evidence to prove beyond a reasonable doubt 

that Diggins' intent and actions went beyond mere preparation 

and constituted a substantial step toward killing M.D.? 

3. Should this Court accept review where the 

prosecutor committed flagrant misconduct when he argued to the 

jmy that this case was like the well-publicized case in which a man 
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threatened to kill Justice Kavanagh, travelled from California to 

Maryland with weapons, and was arrested and charged with 

attempted murder 

D. STATEMENT OF THE CASE 

The State charged Adam Diggins with attempted first

degree murder, felony harassment, cyberstalking, and use of drug 

paraphernalia. Clerk's Papers (CP) at 16-18. 

At the first trial the jury heard testimony that D.G. had a 

fifteen year relationship with Adam Diggins and that they have a 

22 year old daughter together. I Report of Proceedings (RP) 168. 

Their relationship ended in 2008 or 2009. IRP 169. D.G. had a 

relationship with M.D. in 2019 and moved in with him in his 

house in Longview, Washington in March 2021. IRP 168, 198. 

Diggins lives in Clackamas Oregon with his girlfriend lRP 

171. Diggins remained in contact with D.G. through telephone 

and text, and at times he would give her money through an online 

app or in cash. IRP 171. On May 5, 2021 he messaged D.G. 

though Face book Messenger and wanted to know if she was "still 
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talking to [M.]" and asked her to contact him. lRP at 177. 

Diggins sent a series of messages to the effect that he going to 

kill M.D. and that D.G. "better call me and talk some sense into 

me because I'm going straight there and hopefully I'll get killed." 

!RP at 180-81. In another message he said that he was in 

Woodland, Washington and was not stopping and sent a picture of 

a handgun in his vehicle. lRP 181. D.G. told M.D. about the 

messages and he notified police. lRP 183. D.G. received more 

messages on May 7, and sent her address to her and address and 

said he would see her or M.D. "in 45." lRP 187. After he saw 

the messages from D.G., M.D. told her to call the police and 

told her where he kept a handgun in the house. lRP 200. M.D. 

subsequently called police and said that he was concerned for 

D.G. and that he was afraid that Diggins may come to the house 

with a gun. lRP 200. M.D. remained at work and did not go to 

the house. lRP 201. 

On May 7, 2021 D.G. showed additional messages from 

Diggins to M.D. including a message that contained their home 
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address in Longview and saying that he was coming to their 

house. lRP 202. M.D. called the police and then took guns 

to a bedroom with a window facing the front of their house and 

watched the driveway. lRP 203. He said that he was prepared to 

use the guns "[i]f the situation required it[.]" lRP 203. Police 

arrived and while he was filling out a statement, D.G. got a 

message with a picture of a house they recognized as being located 

down the street from M.D. 's house. lRP 204. 

Diggins said that he called D.G. several times on May 7, 

2021, that he "apologized for leaving the threats," and that said 

that he wanted to know if she was "back with [M.] or not." lRP 

343. He said that he wanted her to know that he no longer wanted 

to kill M.D. lRP 343. He said that he called her five to seven 

times and left messages for her. lRP 345. He said that he was 

angry in the morning and by the third message that he left after 

stopping at a casino, and was apologetic. lRP 346. After losing 

money at the casino, he proceeded to a location near M.D. 's 

house and parked, and was arrested sh01tly thereafter. lRP at 346. 
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Diggins said that he had unloaded the gun by taking the magazine 

out of it while stopped in a parking lot in Kelso and then put the 

gun under the seat and put the magazine in a holster and put it in 

the center console of his car. lRP 391. 

The jury convicted Diggins of felony, cyberstalking, and 

use of drug paraphernalia. 2RP 522; CP 126-28. A mistrial was 

declared for first degree attempted murder. 2RP 527. 

Following a mistrial on the remaining attempted first-degree 

murder charge, the case proceeded to trial a third time in early 

August 2022. 3RP 919-1300. 

D.G. said that Diggins was her best friend. 3RP 1238. 

She said that Diggins would typically have his gun in his car 

when he drove. 3 RP 123 9. She said that they have been separated 

for ten years but that they continued to talk to each other and he 

would send her money through Facebook Messenger or would 

give her cash. 3RP 1239. She said that the texts and calls started 

when he sent her $900.00 in May, 2021. 3RP 1240. She said that 

the threats were "concerning" to her, and she texted with M.D., 
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who wanted her to call the police. 3RP 1240-41. She said that 

she locked doors at his house but did not call the police and did 

not want M.D. to call the police. 3RP 1241, 1242. M.D. called 

police to say that D.G. had received messages containing threats 

from Diggins on May 6. 3RP 105 1, 1 1 13. 

Cowlitz County Deputy Sheriff Trever Wolff responded to 

M.D.'s house again on May 7 regarding a report of threats made 

against M.D. and that he threatened to come to his house. 3RP 

1114. M.D. provided a picture of gray Dodge Nitro with Oregon 

plates and copies of the messages that D.G. had received the 

previous night and that day to Deputy Wolff. 3RP 1 1 16. Deputy 

Wolff said that D.G. was "scared, emotionally distraught." 3RP 

1052. Deputy Wolff said that one text was a picture of a handgun 

that "appeared to be loaded on the center console of a vehicle." 

3RP 1053. On cross examination, he said that it appeared there 

was a bullet "at the top of the magazine" but could not say if a 

bullet was in the chamber. 3RP 1060. 

While D.G. was talking with Deputy Corey Parker, she 
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received a picture of an intersection about 500 feet from M.D. 's 

house. 3RP 1117. Deputy Parker left the house and saw a Dodge 

Nitro with Oregon plates parked at the intersection and pulled in 

behind the car. 3RP 1118. With his gun drawn, the deputy 

ordered Diggins to show his hands. 3 RP 11  18. He said Diggins 

raised his left hand and right hand "dipped down and I could see 

his shoulder moving as if he was moving his right aim around." 

3 RP 1118. After about fifteen seconds he showed his right hand. 

3RP 1119. Diggins told him that he was not going to hurt anyone 

but himself. 3RP 1 120. He said that Diggins told him the gun 

was being legally transported and that the magazine and holster 

were in the center console and that the gun was on the passenger 

floorboard or underneath the front passenger seat. 3RP 1 122. He 

found the holster in the center console with the magazine inside it. 

3RP 1123. Deputy Parker said that Diggins said that he had 

removed the magazine after he parked. 3RP 1123. The police 

determined the gun was unloaded when recovered and police did 

not find any bullet ejected from the chamber. 3RP 1153. 
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Portions of voice mails left by Diggins were played to the 

jury, including: "I'm probably going to go up there and probably 

fl'@king shoot that guy in the head." "I absolutely am going to kill 

him, and I'm absolutely going to kill myself. I am absolutely going 

to do this. I have a hard time because I don't have the ability to 

do it myself, but I'm going to be able to kill him, and that will kill 

me." 3RP 1214-15. "You need to call because I'm going to be 

driving all the way there and it's not going to be good once I get 

there." 3RP 1215-16. "I'm on the way up there. I'm going to talk 

to [M.], because I feel like I need to hear what he has to say. I want 

to know what's going on." "So either I'll see you at [M.]'s, or--

hopefully not, because that would be really fl'@ked up, or I'll see 

you in Halfway later on this evening, and I expect you to be there." 

3RP 1217. 

Cowlitz County Detective Troy Lee found eight voice 

mails on D.G.'s phone, six of which appeared to have been 

deleted, one was saved and one in an "inbox." 3RP 1209. The 

male caller-identified by Detective Troy as Diggins-said that 
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he was "driving up there, he's going to kill [M.] by shooting him 

in the head and then kill himself." 3RP 1209. 

E. ARGUMENT WHY REVIEW SHOULD BE 
ACCEPTED. 

The considerations that govern the decision to grant review 

are set forth in RAP 13.4(b). Petitioner believes that this Court 

should accept review of this issue because the decision of the 

Court of Appeals is in conflict with other decisions of this Court 

and the Court of Appeals (RAP 13.4(b)(l) and (2)). 

1. RESPECTFULLY, THIS COURT SHOULD 
GRANT REVIEW BECAUSE THE JURY WAS 
NOT ACCURATELY INSTRUCTED 
REGARDING A "TRUE THREAT" IN LIGHT 
OF COUNTERMAN 

The state and federal constitutions protect speech. U.S. 

Const. amends. I, XIV; Const. art. I, § 5. In general, the 

gove1nment has no power to restrict or punish expression because 

of its message, its ideas, its subject matter, or its content. Brown 

v. Entm't Merchants Ass'n, 564 U.S. 786, 790, 131 S. Ct. 2729, 
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180 L. Ed. 2d 708 (2011). 

Under the First Amendment only a true threat suffices for a 

conviction under RCW 9A.46.020 and RCW 9.61.260. Diggins 

argues that this Court should accept review and that his 

convictions for felony harassment and cyberstalking must be 

ove1tumed because neither party was placed in reasonable fear by 

Diggins' messages, and that the State presented insufficient 

evidence that he made a "true threat." 

RCW 9A.46.020 and RCW 9.61.260 criminalize pure 

speech. Therefore, it " 'must be interpreted with the commands of 

the First Amendment clearly in mind.' " State v. Williams, 144 

Wn.2d 197, 206-07, 26 P.3d 890 (2001) (quoting Watts v. United 

States, 394 U.S. 705, 707, 89 S.Ct. 1399, 22 L.Ed.2d 664 (1969)). 

One category of unprotected speech under the First Amendment is 

"true threats" of violence. See Watts, 394 U.S. at 707; see also, 

e.g., United States v. Fulmer, 108 F.3d 1486, 1492-93 ( 1st 

Cir.1997); Williams, 144 Wn.2d at 207; State v. J.M., 144 Wn.2d 

472, 477, 28 P.3d 720 (2001). A true threat is "a statement made 
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in a context or under such circumstances wherein a reasonable 

person would foresee that the statement would be interpreted ... as 

a serious expression of intention to inflict bodily harm upon or to 

take the life of another person." State v. Allen, 176 Wn.2d 611, 

626, 294 P.3d 679 (2013) (internal quotation marks omitted) 

(quoting State v. Kilburn, 15 1 Wn.2d 36, 43, 84 P.3d 1215 

(2004)). A true threat is a serious threat, not one said in jest, idle 

talk, or political argument. Kilburn, 15 1 Wn.2d at 43 (citing 

United States v. Howell, 719 F.2d 1258, 1260 (5th Cir. 1984)). 

Communications that "bear the wording of threats but which are 

in fact merely jokes, idle talk, or hyperbole" are not true threats. 

State v. Schafer, 169 Wn.2d 274,283,236 P.3d 858 (2010). See 

also, Watts, 394 U.S. at 708; State v. D.R.C., 13 Wn. App. 2d 

8 18, 827-29, 467 P.3d 994 (2020). 

In June, 2023, the Court issued its decision in Counterman 

v. Colorado, 600 U.S. 66, 143 S.Ct 2 106, _ L.Ed.2d _ (2023). 

In Counterman, Colorado charged Counterman with violation of 

a stalking statute after he sent a woman hundreds of unsolicited 
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Facebook messages. 143 S.Ct. at 2112. The woman contacted 

authorities when her fear of the messages began to upend her daily 

life. Id. Counterman addressed whether the First Amendment 

requires proof of a criminal defendant's mental state to support a 

conviction for "[t]rue threats of violence." 143 S. Ct. at 2111. 

The Court recognized that a statement can be a true threat 

"based solely on its objective content." 143 S. Ct. at 2 1 13. The 

Court found that the defendant must have "consciously 

disregarded a substantial risk that his communications would be 

viewed as threatening violence." Id. at 2112. Writing for the 

majority, Justice Kagan held that the First Amendment requires 

proof that the defendant in a "true threats" criminal case has a 

"subjective understanding of the threatening nature of his 

statements." 143 S. Ct. at 2111, 2116-2117. After determining 

that the State must prove some subjective mental state, the Court 

considered what mental state applied. It held that "recklessness 

offers the right path forward." Id. at 2117-18. Under this standard, 

the State must prove a speaker consciously disregarded a 

13 



substantial risk that his communication would be viewed as 

threatening violence. Id. at 2111-12. 

After establishing the true threat framework, Justice Kagan 

found Counterman was prosecuted under the now constitutionally 

infirm "objective standard." Id. Under that standard, the State 

never had to show or showed "any awareness on [Counterman's] 

part that the statements could be understood [as threats]." Id. 

Accordingly, the majority held that Counterman's conviction 

violated the First Amendment. Id. 

Similarly, Diggins was prosecuted under an objective 

standard. At the time of trial the focus of the true threat analysis 

was on the speaker and the test was objective. State v. Trey M., 

186 Wn.2d 884, 893, 383 P.3d 474 (2016). The question has been 

whether a reasonable person in the speaker's position would 

foresee his or her statement would be interpreted as a serious 

expression of intent to cause physical harm. Williams, 144 Wn.2d 

at 207-08. 

Diggins' Juty was not instructed to find that Diggins 
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understood his statements to be true threats. Those instructions 

were inconsistent with Counterman, supra. Diggins' conviction 

is therefore constitutionally flawed and must be vacated. 

Under Counterman, jury instructions in a true-threats 

prosecution must "demand []" proof "that the defendant was aware 

in some way of the threatening nature of his communications." 

Counterman, 600 U.S. at 72. But the instructions at Diggins' 

first trial failed to provide any statement--much less a clear and 

unambiguous one--requiring that Diggins engaged in subjectively 

reckless conduct. CP 108, 110, 111, 113. These instructions 

fail to satisfy Counterman's requirement that the State must prove 

a "subjective element" regarding the defendant's understanding of 

a communication's threatening nature. Counterman, 600 U.S. at 

77-78. Indeed, they lack any instruction requiring the government 

to show the defendant's subjective awareness as to whether a 

reasonable person would understand his communications as 

threatening. Id. at 79-82. 

The error is not harmless where, as here, the evidence and 

15 



instructions leave it ambiguous as to whether the jury would have 

convicted on proper grounds. State v. Brown, 147 Wn.2d 330, 

341-43, 58 P.3d 889 (2002). In order to hold a constitutional error 

harmless, "we must 'conclude beyond a reasonable doubt that the 

jury verdict would have been the same absent the error.' " Brown, 

147 Wn.2d at 341 (quoting Neder v. United States, 527 U.S. 1, 

19, 119 S. Ct. 1827, 144 L. Ed. 2d 35 (1999)). Here, it is far from 

clear that Diggins would have been convicted under the new 

standard contained in Counterman. 

The only instruction regarding the State's burden of proof 

with respect to the alleged "true threat" emphasizes an objective 

inquiry based on whether the statement "places the person 

threatened by any other person, in reasonable fear that he threat 

will be carried out[,] and that "a reasonable person, in the position 

of the speaker, would foresee that the statement or act would be 

interpreted as a serous expression of intention to carry out the 

threat rather than as something said in jest or idle talk." 

Instructions 13, 15; CP 106, 108. That is precisely the error the 

16 



Supreme Court corrected in Counterman by rejecting an 

exclusively "objective" standard that focuses only on what is 

"convey[ed]'' to the recipient. See Counterman, 600 U.S. at 72, 

7 4. Because the instructions given at Diggins' trial did not require 

"any awareness on his part that the statements could be 

understood" as true threats, the instructions inadequately 

conveyed the required mens rea to authorize convictions for 

felony harassment and cyberstalking. 

Review should be accepted because the jury did not have 

the constitutionally appropriate framework to make a First 

Amendment determination. 

2 .  RESPECTFULLY, THIS COURT SHOULD 
GRANT REVIEW BECAUSE THE EVIDENCE WAS 
INSUFFICIENT TO PROVE THAT DIGGINS TOOK 
A "SUBSTANTIAL STEP" BEYOND "MERE 
PREPARATION" TO COMMIT ATTEMPTED 
FIRST-DEGREE MURDER 

Diggins was convicted in the third of attempted murder in 

the first degree. CP 16. A person commits murder in the first 

degree when, "[w]ith a premeditated intent to cause the death of 

17 



another person, he or she causes the death of such person." RCW 

9A.32.030(1)(a). This appeal focuses not on the elements of first

degree murder, but on the attempt to commit a crime. 

The federal Constitution's Fifth Amendment right to due 

process and Sixth Amendment right to jury trial, made applicable 

to the states through the 14th Amendment, require the prosecution 

to prove every element of a crime beyond a reasonable doubt. In 

re Winship, 397 U.S. 358, 364, 90 S.Ct. 1068, 25 L.Ed.2d 368 

(1970). 

"A person is guilty of an attempt to commit a crime if, with 

intent to commit a specific crime, he or she does any act which is 

a substantial step toward the commission of that crime." RCW 

9A.28.020(1). A person commits first degree attempted murder 

when, with premeditated intent to cause the death of another, he 

takes a substantial step toward commission of the act. State v. 

Price, 103 Wn. App. 845, 85 1-52, 14 P.3d 841 (2000); RCW 

9A.28.020. In order to convict him of attempted first degree 

murder, the State was required to show beyond a reasonable doubt 
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that Diggins, with premeditated intent to cause M.D.'s death, took 

a substantial step toward the commission of that crime. Price, 

103 Wn. App. at 852-53; RCW 9A.28.020(1); 9A.32.030(1)(a). 

See also In re Pers. Restraint of Borrero, 161 Wn.2d 532, 539-

40, 167 P.3d 1106 (2007). A 'substantial step' is conduct strongly 

corroborative of the actor's criminal purpose." Borrero, 161 

Wn.2d at 539; State v. Workman, 90 Wn.2d 443, 452, 584 P.2d 

382 ( 1978). "[A]ny act done in furtherance of the crime constitutes 

an attempt ifit clearly shows the design of the defendant to commit 

the crime." State v. Wilson, 158 Wn. App. 305, 3 17, 242 P.3d 19 

(2010). 

Intent alone to commit a crime is not punishable. State v. 

Lewis, 69 Wn.2d 120, 124, 4 17 P.2d 6 18 (1966). The intent must 

coincide with some overt act adapted to, approximating and 

which, in the ordinary and likely course of events, will result in 

the commission of the target crime, reaching far enough toward its 

accomplishment to amount to the commencement of the 

consummation. Lewis, 69 Wn.2d at 124. Mere preparation to 
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commit a crime does not qualify as a substantial step. Workman, 

90 Wn.2d at 449-50. The conduct of the accused, while it need 

not be the last act necessary to the consummation of the intended 

crime, must approach sufficiently near the completion to stand as 

a direct movement toward the commission of the offense after 

making preparations. Lewis, 69 Wn.2d at 124-25. In determining 

when preparation ceases and attempt begins, the law does not 

afford a rigid formula. Lewis, 69 Wn.2d at 125. 

Here, Diggins drove to the intersection near the house and 

parked but did not get out of the car and did not go to a specific 

house. He did not try to entice or lure M.D. out of the house or 

to try to talk his way into the house. He did not lay in wait, and in 

fact announced repeatedly that he was going to drive to M.D.'s 

house. He had a gun in his possession, but which was unloaded 

at the time he was arrested. In a jail call introduced by the State, 

he told his daughter that he had changed his mind about 

committing the crime and that he did not want to die. 3RP at 1029, 

1030. 
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Substantial step means actions that reach far enough towards the 

accomplishment of the desired result and mere intention and mere 

preparation to commit a specific crime does not amount to an 

attempt. Diggins submits the following cases as being more 

analogous to the facts of this case, rather than State v. Wilson, 158 

Wn.App. 305, 242 P.3d 19 (2010) cited by the Court. Diggins, 

slip op. at 17-18. 

In People v. Miller, 2 Cal.2d 527, 42 P.2d 308 ( 1935), 

Miller was convicted of attempt to commit murder. Miller, 

somewhat under the influence of liquor and in the presence of 

others at a post office threatened to kill Albert Jeans. Miller 

claimed Jeans had been annoying Miller's wife and that police 

"would not take charge of the matter." People v. Miller, 2 Cal.2d 

at 529, 42 P. 2d at 308-09. Jeans was working in a field owned 

by Ginochio. Jeans entered the field canying a .22 caliber rifle. 

Ginochio was approximately 250 to 300 yards away from Miller 

and Jeans was about 30 yards further beyond Ginochio. Id. Miller 

advanced about 100 yards stopped and loaded his rifle. At no time 
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did he lift his rifle and aim it. Id. Jeans as soon as he perceived 

Miller fled at about a right angle to Miller's line of approach. 

Miller proceeded toward Ginochio who took the loaded gun 

without any resistance by Miller. 

The California Supreme Court reversed Miller's conviction. 

Miller, 2 Cal.2d at 532, 42 P. 2d at 311. The Miller Comt held: 

"Mere intention to commit a specified crime does not 

amount to an attempt. Mere preparation alone is not 

sufficient. [The Court quoting precedent stated] "Something 

more is required than mere menaces, preparation or 

planning. The preparation consists in devising or arranging 

the means or measures necessary for the commission of the 

offense; the attempt is the direct movement towards the 

commission after the preparations are made. Therefore the 

act must reach far enough towards the accomplishment of 

the desired result to amount to the commencement of the 

consummation." 

Miller, 2 Cal.2d at 530, 42 P. 2d at 309. 
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Collier v. State, 846 N.E.2d 340 (Ind.App. 2006), is also 

instructive. In that case, Collier was convicted of the attempted 

murder of his estranged wife. The wife had obtained a protection 

order against Collier prohibiting him from her place of 

employment at hospital in a nearby community. Collier told two 

different neighbors that he was planning to kill his wife then 

himself. Collier v. State, 846 N.E.2d at 342-43. Collier told one of 

the neighbors that he intended to stab his wife in the heart and then 

cut her throat. Id. The neighbors each contacted police who found 

Collier sleeping in his vehicle while parked at the hospital near the 

only nighttime exit. Police found Collier intoxicated in the vehicle. 

Upon search of Collier's vehicle, police found an ice pick, a box 

cutter and a pair of binoculars. Id. at 343. 

The Indiana Court of Appeals reversed Collier's conviction 

holding that his overt acts were insufficient to establish an intent 

to kill and that his conduct was 'mere preparation' and not a 

'substantial step' toward committing a murder. 

Collier v. State, 846 N.E.2d at 346-47, 350. 
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In this case, because the State failed to prove a substantial 

step, this Court should accept review and reverse the conviction 

for first-degree attempted murder and remand with instructions to 

dismiss the charge with prejudice. The remedy for insufficiency of 

the evidence is reversal of the conviction and remand for dismissal 

of the charge with prejudice. State v. Hummel, 196 Wn. App. 329, 

332, 383 P.3d 592 (2016); State v. Engel, 166 Wn.2d 572, 581, 

210 P.3d 1007 (2009). The double jeopardy clause of the Fifth 

Amendment bars retrial on the charge. U.S. Const. amend. V; 

Hummel, 196 Wn. App. at 359. 

3. THE PROSECUTOR COMMITTED 
MISCONDUCT BY ANALOGIZING DURING 
CLOSING TO A HIGHLY-PUBLICIZED CASE 
INVOLVING A MAN CHARGED WITH 
ATTEMPTED MURDER OF JUSTICE KAVANAGH 

The prosecutor committed misconduct in closing arguments 

by arguing facts not in evidence. During closing, the prosecutor 

referred to a case involving Supreme Court Justice Brett 

Kavanaugh to argue that Diggins acted with a criminal purpose 
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by driving with a gun to the neighborhood near M.D.'s house. RP 

at 1271. 

To prevail on a claim of prosecutorial misconduct, a 

defendant must show that the prosecutor's conduct was both 

improper and prejudicial. State v. Emery, 174 Wn.2d 741, 756, 

278 P.3d 653 (2012). Diggins acknowledges that he did not 

object to the challenged statement. If the defendant fails to object 

to the prosecutor's remarks at trial, he or she "is deemed to have 

waived any error, unless the prosecutor's misconduct was so 

flagrant and ill-intentioned that an instruction could not have cured 

the resulting prejudice." Emery, 174 Wn.2d at 760-61. 

Here, the prosecutor relied on inflammatory argument to 

secure a conviction. During closing argument, the State referenced 

the pending trial where a man is charged with attempting to murder 

Supreme Court Justice Brett Kavanagh by traveling to Maryland 

with weapons: 

Just like recently, an individual drove to a Supreme 

Court Justice's house with a gun to shoot. Don't drive to 
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someone -60 miles of someone's house with a gun to shoot 

them. That's action that strongly indicates a criminal 

purpose. And since his purpose in going there was to shoot 

[M.D.], he has the premeditated intent to kill. 

RP 1272. 

The widespread national media coverage of the Justice 

Kavanagh case could not have been unknown to members of the 

jury. The State's argument was flagrant and ill-intentioned 

because it invited the jury to draw parallels between that case and 

the case against Diggins and implied that Diggins was correctly 

charged with attempted murder, because, in the prosecutor's eyes, 

it was the equivalent of a case in which a 26 year old man was 

arrested in June 2022 after travelling by plane from Simi Valley, 

California, · to Justice Kavanaugh's home in Chevy Chase, 

Maryland, while wearing black clothing and canying a Glock-17 

pistol with ammunition, a knife, and other weapons. The arrested 

man has remained in custody since his arrest and a trial date is 

pending. The argument unfairly bolstered the State's case and 
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is also flagrant and ill-intentioned because it relies on facts not in 

evidence. State v. Pierce, 169 Wn. App. 533, 553, 280 P.3d 1158 

(2012). 

The State's argument implies that the man in that case was 

correctly charged and had committed attempted murder, despite 

the fact that he has not been convicted of the offense. The State 

cannot meet its burden to show beyond a reasonable doubt that the 

misconduct did not affect the jury's verdict; without the 

misconduct, conviction for attempted murder was uncertain. The 

prosecutor's misconduct planted in the jurors' minds that it was a 

foregone conclusion that travelling with a weapon over a long 

distance constituted a "substantial step;" after all, a man was 

charged with attempted murder in the Kavanagh case for travelling 

from California to Maryland with the intention to kill Justice 

Kavanagh. See also State v. Ellis, No. 53691-9-II, 2021 WL 

3910557 (Wash. Ct. App. Aug. 3 1, 2021) (unpublished, cited 

pursuant to GR 14.1) (Division Three reversed a conviction after 

prosecutor referenced 0.J. Simpson case and negative racial 
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stereotypes during jury selection in the trial of an African

American man accused of murdering his white girlfriend). 

In this case, two juries were unable to reach a verdict and 

conviction was far from certain in the third trial. Review should 

be accepted because there is a reasonable probability the 

prosecutor's improper argument affected the jury's verdict by 

improperly bolstering the prosecution's case. 

F. CONCLUSION 

For the foregoing reasons, this Court should accept review 

and reverse the convictions. 

DATED: August 14, 2024. 

Certification of Compliance with RAP 18.17: 

This petition contains 4948 words, excluding the parts of 

the petition exempted from the word count by RAP 18.17. 

Respectfully submitted August 14, 2024. 

PETER B. TILLER-WSBA 20835 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 
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V. 

ADAM JUDAH DIGGINS, 

Appellant. 

No. 86180-8-1 

DIVISION ONE 

UNPUBLISHED OPINION 

COBURN, J. - In his first trial, a jury convicted Adam Diggins of felony 

harassment, cyberstalking, and use of drug paraphernalia after he threatened to kill 

M.D. ,  his ex-girlfriend's partner, but hung on the charge of attempted murder in the first 

degree. The State retried that charge twice more resulting in another hung jury, 

followed by a conviction. Diggins challenges the sufficiency of the evidence supporting 

his convictions for felony harassment and cyberstalking, including the deadly weapon 

sentence enhancement as to the cyberstalking conviction .  He also argues that the jury 

was not properly instructed on the definition of a "true threat." As to the third trial, 

Diggins asserts that the trial court erred in admitting additional evidence not presented 

in previous trials, he argues the prosecutor committed misconduct in closing and that 

his counsel was ineffective. Diggins also contends that the trial court erred in imposing 

discretionary fees following his conviction. Diggins makes several additional claims in a 

statement of additional grounds. We remand for the trial court to strike the Victim 
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Penalty Assessment (VPA) and DNA collection fee, but otherwise affirm. 

FACTS 

Diggins and D.G. were in a relationship for about 1 5  years, during which they had 

a daughter, before they separated around 2008. The relationship ended when D.G. 

decided to stop using drugs, but Diggins was not willing to do so. D.G. subsequently 

moved to Halfway, Oregon while Diggins remained in Happy Valley, Oregon. Following 

the end of their relationship, Diggins would make regular attempts to contact D.G. and 

would occasionally send her money in an attempt to maintain contact. 

In  201 4, D.G. began dating M.D. ,  who lives in Longview, Washington. In  2015,  

Diggins threatened to kill M.D. in an effort to d iscourage M.D.  from dating D.G. because 

Diggins wanted to get back together with her. In response, M.D.  began to carry a gun 

when he visited D.G. D.G. l ived with M.D. in Washington state from 201 8 to 201 9,  

before returning to her parents' home in Oregon. In March 202 1 ,  D.G.  moved back into 

M.D.'s home. 

On May 6, 2021 , Diggins sent D.G. $700 through Facebook Messenger and 

continued to send D.G. messages. D.G. told Diggins that she was offered a job at a 

certain retail chain. Diggins, realizing that the chain did not have a store in Halfway, 

asked if D.G. was still speaking to M.D.  D.G. told Diggins it was none of his business, 

thanked him for the money, and turned her phone off because the battery was low. 

After returning home that evening, D.G. charged her phone and turned it on to 

find messages from Diggins stating 

"Well today's the day I'm not gonna go alone I am going to take that fuck 
out with me the one who destroyed my life and defiled my fucking beautiful 
wife I 'm going to kill him and I will never forgive you." 

2 
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"You betrayed me betrayed our family destroyed everything that was good 
For him I can't live with that I hope you understand." 

"You better call me and talk some sense into me because I'm Going 
straight there now hopefully I'll get killed" 

Diggins followed up, stating "I'm in woodland And I'm not stopping you have no 

capacity to even imagine my passion and that I would truly die for love[.]" This message 

was accompanied by a photo of a handgun resting on the center console of Diggins' 

vehicle, near the gearshift. The gun was a Glock 2q 9 mm semi-automatic pistol, which 

had a magazine inserted and appeared to be loaded with ammunition. Another 

message below the photo stated "I know you think it's another bluff Don't worry this time 

I'm for real." 

D.G. notified M.D.  and sent him screenshots of the messages from Diggins. 

D.G. was "panicked a little" upon receiving the messages and photo. M.D. was at work 

at the time, and told D.G. to contact police. M.D.  worked the night shift and did not get 

off work until the next morning. When D.G. did not call police, M.D. called the Cowlitz 

County Sheriff's Office from work. M.D.  told D.G. where his handgun was located in the 

house. Based on the messages, M.D.  "believed [Diggins] was coming to the house" 

and was concerned for his and D.G:s safety. M.D.  was fearful that Diggins would carry 

out the threat. A deputy arrived at M .D.'s home to speak with D.G. that evening. D.G. 

was "flustered, emotional, upset" when the deputy arrived. The deputy took photos of 

the messages before leaving. 

D.G. had also received a number of voicemails from Diggins threatening to kill 

M.D.  between May 6 and 7. In them, Diggins stated 

• "I 'm not exaggerating that. I will go kill that bastard, I'm not exaggerating at all." 
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• "I'm probably going to go up there and probably fucking shoot that guy in the 
head" 

• "And I absolutely am going to kill him, and I'm absolutely going to kill myself. 
am absolutely going to do this." 

• "I'm serious. This is not going to end well. You know me. You know this could 
happen." 

• "You need to call me because I'm going to be driving all the way there and it's not 
going to be good once I get there." 

• "You know I'm going to escalate, things worse and worse and worse" 

In addition to sending messages to D.G. ,  Diggins also sent messages to their 

daughter, stating in part 

• "I know your mom thinks I'm bluffing. You think I'm bluffing? This time I'm not." 

• "Once I see him, I won't be able to not shoot, and that will get me shot." 

M.D.  returned home from work the next morning and located his handgun. M.D.  

kept the loaded handgun on h is n ightstand while he slept. When M.D.  woke up later 

that day, D.G. showed him additional messages sent by Diggins that morning. The 

messages included: 

• "[T]ake your fucking meth pills and wake up and call me before I escalate" 

• "You need to call me before I start driving back to Longview like I did yesterday 
I'l l start there then halfway I swear to god you need to face this situation you let 
happen!" 

• "Well my phone won't work I'm leaving right now going to make a couple stops 
but I will see you face-to-face today you can take that to the bank" 

• "How could you think that this would not end up any other way? You seriously 
think I'm stupid and wouldent [sic] figure out everything? You think you could 
take my money and play my friend and there wouldn't be consequences! Now I 
know why your [sic] scared of me! Because of your lies and actions! You should 
be!" 
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• "These are not little things these lies and deceit these are things that can cost 
people their lives" 

Al approximately noon, Diggins sent a message with M.D .'s address. In the 

same message, Diggins stated "I'l l se [sic] ya or [M.D.] in 45" followed by an emoji that 

appeared to be blowing a kiss. 

After viewing the messages, M.D. put his handgun in a holster and loaded a rifle, 

taking both guns into a bedroom from which he could observe the street and driveway in 

front of his home. M.D. called police again to notify them of the continuing threats. 

M.D. was concerned because he did not know that Diggins knew his address before 

then. M.D.  stated that "receiving these threats and knowing that he knows where I live 

is, you know, d isconcerting." D.G. explained that they were both afraid at that point. 

Another deputy arrived to the house in a marked patrol car. D.G. told the deputy 

that Diggins drove a gray Dodge Nitro with Oregon license plates. While the deputy 

was in M .D.'s home, D.G. received another message from Diggins. Diggins sent a 

photo of an intersection in M.D.'s neighborhood, a "couple of hundred feet" from his 

home. The photo was accompanied by a message staling "I'm on the street going to go 

talk to him." 

The deputy told D.G. and M.D. to remain in the home while he responded to 

Diggins' location in his patrol car. The deputy approached the car with his gun drawn 

and ordered Diggins to show his hands. Diggins raised his left hand, but his right hand 

remained in the compartment of the vehicle and not visible to the deputy. The deputy 

could see Diggins' right shoulder moving around while Diggins leaned toward the 

passenger side of the vehicle. The deputy again ordered Diggins to show his hands. 

Diggins complied after several seconds and exited the vehicle. The deputy informed 
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Diggins that he was there because Diggins had threatened to kill M.D. and D.G. and 

M.D. was scared. Diggins responded "I did that." 

Officers conducted a search of the vehicle and found the handgun under the front 

passenger seat. Officers found a holster sitting upright at an angle in the center console 

of the vehicle. In the center of the holster where a gun would be placed, officers found 

a loaded magazine sitting upright and another loaded magazine in a Velcro pouch 

attached to the holster. 

Diggins was arrested and charged with attempted murder in the first degree, 

felony harassment, cyberstalking, and use of drug paraphernalia. The court denied bail 

pending resolution of the charges. 1 

While in custody following his arrest, Diggins used the PIN number2 of another 

jail inmate to make a phone call to his daughter. In this phone call, Diggins stated in 

part 

• "The threats that I had made over those three days, and going back for years, 
never involved only [M.D.] and they always involved killing myself. I made 
countless claims that I was ready to kill myself." 

• "I added [M.D.] to the threats so that she would hopefully care and pick up her 
phone. The threats always included murder-suicide, or suicide, but never murder 
alone. I got cold feet and exiled, - and never exited the car, because I was not 
ready to die that day." 

• "That's the honest truth. I got cold feet. I wasn't gonna go through with it 
because I didn't want to die. I didn't want to kill myself. There was no scenario 
that I was ever going to kill that man and not myself." 

1 This decision was the basis of Diggins' personal restraint petition previously decided by 
the Court of Appeals Division 1 1 .  See In re Pers. Restraint of Diggins, No. 55987-1- 1 1 ,  slip op 
(Wash. Ct. Jan. 1 9, 2022) (unpublished), https://www.courts.wa.gov/opinions/pdf/D2%2055987-
1- l l%20Unpublished%200pinion.pdf. 

2 The jail assigns each inmate a unique PIN number they can use to make phone calls 
from the jail. Records reflect which Pl N is used to make each phone call placed by inmates in 
the jail. Inmates are generally required to use their own PIN to make calls and are not permitted 
to use PINs belonging to other inmates to place calls. 
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• "And I have to convince the jury that I wasn't gonna kill that man. And the only 
thing that I have, the only reason I wasn't is because I wasn't going to kill myself. 
And I didn't - every single message that I can remember sending was about me 
killing myself and him along the way." 

These jail calls were not discovered by the State until about a month before the third 

trial began. 

Procedural History 

Diggins proceeded to trial in November 2021 . Diggins was convicted of felony 

harassment with a firearm enhancement, cyberstalking - domestic violence with firearm 

enhancement, and use of drug paraphernalia. The jury was unable to reach a verdict 

on the attempted murder charge and a mistrial was declared. Diggins was retried on 

that charge in late May 2022. The jury was again unable to reach a verdict and the trial 

court declared a mistrial. After the second trial, Diggins renewed his motion for bail. 

Noting that Diggins had been convicted of two felonies and one misdemeanor, despite 

the fact that he was awaiting his third trial on a charge of attempted murder, the court 

denied the request. 

Diggins' third trial was held in August 2022. The State did not introduce evidence 

of Diggins' 201 5  threats to M.D. in the first or second trials, but did introduce such 

evidence in the third trial over Diggins' objection. Diggins' jail phone calls also were 

admitted in the third trial after the court denied Diggins' motion to exclude them under 

CrR 8.3(b). The jury found Diggins guilty of attempted murder in the first degree while 

armed with a firearm. Diggins was subsequently sentenced to a total of 296 months' 

confinement for the three felony convictions and a 90-day suspended sentence for the 

misdemeanor conviction. 
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Diggins appeals. Additional facts are set out below where relevant. 

DISCUSSION 

Evidentiary Rulings 

A. 2015 Threats 

Diggins first challenges the admission of testimony that he had previously 

threatened to kill M .D .  in 2015.  3 He contends that the trial court failed to balance the 

prejudicial effect of the evidence with its probative value on the record as required by 

ER 404(b). 

"Decisions involving evidentiary issues lie largely within the sound d iscretion of 

the trial court and ordinarily will not be reversed on appeal absent a showing of abuse of 

d iscretion." State v. Nava, 1 77 Wn. App. 272, 289, 31 1 P.3d 83 (20 13) .  A trial court 

abuses its d iscretion when its decision is manifestly unreasonable or is based on 

untenable grounds or reasons. State v. Taylor, 1 93 Wn.2d 691 , 697, 444 P.3d 1 1 94 

(2019). ER 404(b) prohibits the introduction of other crimes, wrongs, or acts to prove 

propensity, but allows for their admission for other purposes, including proof of intent. 

Before a trial court may admit such evidence, it must ( 1 )  find by a preponderance of the 

evidence that the misconduct occurred, (2) identify the purpose for which the evidence 

is sought to be introduced, (3) determine whether the evidence is relevant to prove an 

element of the crime charged, and (4) weigh the probative value against the prejudicial 

effect. State v. Thang, 1 45 Wn.2d 630, 642, 41 P.3d 1 1 59 (2002). The trial court is 

required to conduct this balancing analysis on the record. State v. Lilliard, 1 22 Wn. 

App. 422, 431 , 93 P.3d 969 (2004). 

3 Review of this issue is limited to the third trial which took place between August 4 and 
August 5, 2022 in which Diggins was convicted of attempted murder in the first degree. 
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However, where the trial court fails to conduct balancing on the record, the failure 

constitutes harmless error when the record is sufficient for the reviewing court to 

determine that the trial court, had it considered the relative weight of the probative value 

and prejudice, would still have admitted the evidence. State v. Carleton, 82 Wn. App. 

680, 686-87, 9 19  P.2d 1 28 (1996). 

Here, the State sought to introduce evidence that Diggins had threatened to kill 

M.D. at some point in 2014 or 201 5.  Because this was evidence of a prior bad act and 

not a part of the charged conduct, the trial court was required to engage in an ER 

404(b) analysis and weigh the probative value of the evidence against its prejudicial 

effect on the record. The State argued that the ultimate issue of the trial was Diggins' 

intent in sending the message - whether he actually intended to kill M.D. The State 

argued that the evidence was highly probative of the defendant's intent because it 

showed a long-standing hostility toward M.D.  and a continuing intent to kill M.D. 

between 201 5 and the charged incident in 202 1 .  The State argued that the court need 

not conduct an ER 404(b) analysis because the evidence "isn't really a prior bad act 

because we're talking about a person's intent"4 and that Diggins has long held a desire 

to kill M .D .  The State, nonetheless, also argued that the evidence also was admissible 

to prove motive and intent as an ER 404(b) exception. The State argued the probative 

value outweighed the prejudicial effect because the jury was going to hear all the 

messages from Diggins in May 2021 threatening to kill M.D.  

Defense argued that the numerous messages sent in 2021 provided sufficient 

evidence for the State to make an argument regarding Diggins' intent, making the 201 5 

4 The State no longer maintains this argument on appeal. 
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threats "less probative" of Diggins intent in 2021 . Diggins' counsel argued that "the 

State's trying to say, well, because he made this threat before, he's dangerous and 

that's why he's likely to commit this crime, which is not allowable." 

The trial court ultimately stated, 

There are balancing tests, and I think any evidence elicited, especially by 
the State in a criminal trial, arguably is prejudicial, at least to an extent. 
And whether it is more prejudicial than probative is for the Court to 
determine, and then u ltimately, the weight to be given to whatever 
evidence is allowed is for the trial [sic] of fact. And in that situation, that's 
our jury. 

I've reviewed Powe//.15I I'm pretty familiar with the Rules of 
Evidence, and in this case, I am going to allow the State to use the 
reference. I think it is probative. I think it may be - and I am a bit with [the 
prosecutor] on this - I don't know that the balancing act is the same as if it 
were a 404 exception. 

I think that there's the allowance for some of this testimony, and I 
think the weight that it's given, because clearly in 2015 ,  we weren't sitting 
here dealing with this issue. So, I think the weight that is given to that is for 
the jury to determine. 

To prove murder in the second degree in Powell, the Supreme Court held, under an ER 

404(b) analysis, that the prior assaults between the defendant and victim were 

admissible to prove motive, but were not admissible to prove intent because intent was 

not a d isputed issue where an autopsy revealed the cause of death was by manual 

strangulation. 1 26 Wn.2d 244, 261 -64, 893 P.2d 61 5 (1 995). The court recognized that 

Evidence of previous disputes or quarrels between the accused and the 
deceased is generally admissible in murder cases, particularly where 
malice or premeditation is at issue. "Such evidence tends to show the 
relationship of the parties and their feelings one toward the other, and 
often bears directly upon the state of mind of the accused with consequent 
bearing upon the question of malice and premeditation." 

Powell, 1 26 Wn.2d at 261 -62 (quoting State v. Davis, 6 Wn.2d 696, 705, 1 08 P.2d 641 

(1 940), overruled in part on other grounds by State v. Crenshaw, 98 Wn.2d 789, 659 

5 State v. Powell, 1 26 Wn.2d 244, 893 P.2d 615  (1 995). 
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P.2d 488 (1 983)). 

Though the trial court certainly understood that it had the responsibility to 

determine whether the evidence was more prejudicial than probative, it failed to actually 

conduct the balancing test on the record. However, we find that the error was harmless. 

Though Diggins argued propensity, it was undisputed that Diggins made the threats in 

May 2021 . The State was not introducing the prior threats to prove Diggins again made 

threats. The State was introducing the prior threats to prove motive and intent, which 

was d isputed at trial. Amongst the many messages Diggins sent in May 2021 , he also 

said he wanted to talk to M.D.  To prove that Diggins actually had the intent to commit 

murder in the first degree when he took a substantial step, the State wanted to establish 

that his jealousy of M.D. was so great in 201 5 that he made threats to kill, and when he 

suspected D.G. was with M.D. again in 202 1 ,  he was motivated to carry out his threat 

and intended to do so. Under the harmless error analysis, the record is sufficient for 

this court to determine that had the trial court considered the probative value versus the 

prejudicial effect, it would have found the probative value to outweigh the prejudicial 

effect and admitted the evidence. We hold the trial court erred in failing to conduct the 

balancing test on the record, but that the error was harmless. 

Despite the fact that the trial court erred, we conclude the error was harmless for 

the additional reason that the result would have been the same even if the trial court 

had not admitted the 201 5  threats. See Carleton, 82 Wn. App. at 686-87 (recognizing 

two ways to find harmless error when a trial court fails to conduct the ER 404(b) 

balancing test on the record). Though Diggins' messaging in May 2021 stated he 

wanted to kill and "talk" to M.D. ,  the jury is left to determine the credibility of these 
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statements. Even without consideration of the 201 5  threats, undisputed evidence 

established that Diggins followed through with his threat to drive to M.D. 's house with a 

loaded gun after he threated to shoot and kill M.D.  

B. Jail Call 

Diggins next argues, under CrR 8.3(b), that the attempted murder charge should 

be reversed and remanded for a new trial because the trial court erred in denying his 

motion to exclude the jail calls. Before opening statements in the third trial, Diggins 

made an oral motion that the State committed a d iscovery violation by not disclosing 

Diggins' jail calls until after the second trial and that it was prosecutorial 

mismanagement in how the State investigated its case. Diggins did not argue how he 

was prejudiced because of the alleged mismanagement. 

The jail call was discovered by a detective after he recognized Diggins' 

daughter's phone number in a call from another inmate's PIN number. After further 

exploration of this PIN number, the detective found a call placed to Diggins' daughter 

using this PIN number on August 1 1 ,  2021 . In the call, Diggins can be heard stating 

that he intended to kill M.D.  and himself but got "cold feet" once he arrived to M.D.'s 

home because Diggins did not want to kill h imself. The State proffered to the court that 

the detective had found the call at some point in late May and it was turned over to the 

defense on July 6, approximately one month before the third trial began on August 4. 

The trial court found that the d isclosure of the jail call one month before trial did not 

"necessarily rise[) to prosecutorial mismanagement." 

The State has a continuing duty to promptly d isclose d iscoverable information. 

CrR 4.7(h)(2); State v. Brush, 32 Wn. App. 445, 455, 648 P.2d 897 (1 982). But Diggins 

1 2  



86180-8-1/1 3 

did not move to exclude the jail calls as a discovery violation. He instead moved to 

exclude under CrR 8.3(b). But CrR 8.3(b) provides that the "court, in the furtherance of 

justice, after notice and hearing, may dismiss any criminal prosecution due to arbitrary 

action or governmental misconduct when there has been prejudice to the rights of the 

accused which materially affect the accused's right to a fair trial. The court shall set forth 

its reasons in a written order." The trial court's power to dismiss a case under CrR 8.3 

is d iscretionary and is reviewed for abuse of d iscretion. State v. Krenik, 1 56 Wn. App. 

314 , 320, 231 P.3d 252 (2010) (citing State v. Blackwell, 1 20 Wn.2d 822, 830, 845 P.2d 

1 01 7  (1 993)). Dismissal is an extraordinary remedy that should be used only as a last 

resort. kl (citing State v. Wilson, 1 49 Wn.2d 1 ,  1 2, 65 P.3d 657 (2003)). This remedy 

is "generally available only when the defendant has been prejudiced by the prosecutor's 

actions." kl (citing State v. Cannon, 1 30 Wn.2d 3 13, 328, 922 P.2d 1 293 (1 996)). A 

defendant must show actual prejudice to justify dismissal under CrR 8.3(b), the mere 

possibility of prejudice is insufficient. kl (citing State v. Stein, 140 Wn. App. 43, 56, 1 65 

P.3d 1 6  (2007)). 

We need not review whether the trial court properly denied Diggins' CrR 8.3(b) 

motion because Diggins did not move to dismiss. He did not argue below or on appeal 

a basis to exclude the jail calls other than for prosecutorial mismanagement under CrR 

8.3(b). Moreover, he fails to present any argument as to how he was actually 

prejudiced by the disclosure of the jail calls a month prior to the third trial. We decline to 

review Diggins claim that the court erred in declining to exclude the jail calls. RAP 

1 0.3(a)(6) (appellate brief should contain argument supporting issues presented for 

review, citations to legal authority, and references to relevant parts of the record). 
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Ineffective Assistance of Counsel 

Diggins asserts that counsel at h is August 2022 trial was ineffective for failing to 

request a limiting instruction on the evidence of Diggins' previous threats to kill M.D.  

To show ineffective assistance of counsel, Diggins must establish that his 

counsel's performance was both deficient and resulted in prejudice. State v. Grier, 1 71 

Wn.2d 1 7 , 32-33, 246 P.3d 1 260 (201 1 ); Strickland v. Washington, 466 U.S. 668, 687, 

1 04 S. Ct. 2052, 80 L. Ed. 2d 674 (1 984). In evaluating claims of ineffective assistance, 

courts must be highly deferential to counsel's decisions, a strategic or tactical decision 

is not a basis for finding error. Strickland, 466 U.S.  at 689-9 1 .  There is a strong 

presumption of effective representation and the defendant bears the burden of showing 

the absence of legitimate strategic or tactical reason not to propose a proper limiting 

instruction. State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1 251 (1 995). 

Washington courts have long held that failure to request a limiting instruction can be a 

tactical decision. See State v. Price, 1 26 Wn. App. 617 , 649, 27 (2005), overruled on 

other grounds by State v. Hampton, 1 84 Wn.2d 656, 665, 361 P.3d 734 (201 5).; State v. 

Donald, 68 Wn. App. 543, 551 , 844 P.2d 447 (1 993); State v. Barragan, 1 02 Wn. App. 

754, 762, P.2d 942 (2000). 

Here, the record supports that the failure to request a limiting instruction was a 

strategic choice made by defense counsel. At trial, Diggins' theory of the case was that 

he had sent threats in the past and did not mean it and his intent in May 2021 was no 

d ifferent. This theme was central in the defense opening statement, questioning of their 

only witness, D.G., and closing argument. In opening, the defense argued that Diggins 

was "grasping for any form of contact" from D.G. and had used threats to kill h imself, his 
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daughter, and M.D. in the past and been "rewarded" in the past by getting D.G. to 

contact him after making such threats. The defense elicited testimony from D.G. that 

Diggins' attempts to contact her to rekindle their relationship were "common" and that 

she told h im she was turning off her phone when she received the messages on May 6 

because she knew where they were headed. In closing, the defense argued that 

Diggins' threats had not been serious and were instead meant to worry D.G. so that she 

would contact him, comparing it to "bluffing" by a person gambling in a casino. 

A limiting instruction would have limited the jury's consideration of the past 

threats to show motive or intent to commit murder in the first degree by establishing 

Diggins' jealousy. It would have prevented Diggins from using the evidence for another 

purpose. At first blush, it may appear that Diggins was simply arguing whether the 

evidence supported intent. However, Diggins' argument was actually based on 

propensity. Diggins did not argue that he was not jealous of M.D.  Instead, Diggins 

argued that Diggins is the type of person who makes false threats to get D.G.'s attention 

and his conduct in May 2021 was in conformity with the same type o{ behavior in 2015. 

We conclude that Diggins has not met his burden of showing the absence of a 

legitimate strategic or tactical reason for not requesting a limiting instruction. We need 

not address the prejudice prong. 

Sufficiency of the Evidence 

Evidence is sufficient to support a conviction if, after viewing the evidence in the 

light most favorable to the State, any rational trier of fact could find the elements of the 

charged crime beyond a reasonable doubt. State v. Scanlan, 1 93 Wn.2d 753, 770, 445 

P.3d 960 (2019). In challenging the sufficiency of the evidence, the defendant admits 
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the truth of the State's evidence and all reasonable inferences drawn from that 

evidence. State v. Trey M . ,  1 86 Wn.2d 884, 905, 383 P.3d 474 (20 1 6). 

"'Credibility determinations are for the trier of fact' and are not subject to review." 

State v. Cardenas-Flores, 1 89 Wn.2d 243, 266, 401 P.3d 1 9  (2017) (quoting State v. 

Camarillo, 1 1 5  Wn.2d 60, 71 , 794 P.2d 850 (1 990)). Because the jury "observed the 

witnesses testify firsthand, we defer to the jury's resolution of conflicting testimony, 

evaluation of witness credibility, and decisions regarding the persuasiveness and the 

appropriate weight to be given the evidence." State v. McCreven, 1 70 Wn. App. 444, 

477, 284 P.3d 793 (20 12). "If a reviewing court finds insufficient evidence to prove an 

element of a crime, reversal is required." State v. Smith, 1 55 Wn.2d 496, 505, 1 20 P.3d 

559 (2005). 

A. Substantial Step 

Diggins argues that the evidence presented at his August 2022 trial was 

insufficient to prove that he took a "substantial step" beyond "mere preparation" to 

commit attempted murder in the first degree. 

To be found guilty of an attempt to commit a crime, the defendant must take a 

substantial step toward the commission of that crime. RCW 9A.28.020(1) .  A person's 

conduct constitutes a substantial step if it is "strongly corroborative of the actor's 

criminal purpose." State v. Townsend, 147 Wn.2d 666, 679, 57 P.3d 255 (2002) (citing 

State v. Aumick, 1 26 Wn.2d 443, 427, 894 P.2d 1 325 (1 995)). "Mere preparation to 

commit a crime is not a substantial step." !fl (citing State v. Workman, 90 Wn.2d 443, 

449-50, 584 P.2d 382 (1 978)). However, "any act done in furtherance of the crime 

constitutes an attempt if it clearly shows the design of the defendant to commit the 

1 6  



861 80-8-1/1 7 

crime." State v. Wilson. 1 58 Wn. App. 305, 317 . 242 P.3d 1 9  (2010) (citing State v. 

Nicholson. 77 Wn.2d 415 .  420. 463 P.2d 633 (1 969)). Whether conduct constitutes a 

substantial step is a question of fact. State v. Billups. 62 Wn. App. 1 22 .  1 26. 813  P.2d 

1 49 (1991) .  

In  this case. we conclude that the evidence was sufficient for the jury to 

determine that Diggins took a substantial step toward committing murder in the first 

degree. Diggins sent a series of messages to D.G. and his daughter between May 6 

and May 7 stating his intent to travel to M.D."s home and shoot him with the intent to kill 

him. Diggins stated in these messages ''I'm going to take that fuck out with me." ''I'm 

going to kill him," "this man is going to die," "once I see him I won"t be able to not shoot." 

In voicemails Diggins left for D.G . •  he stated "I will go kill that bastard . I"m not 

exaggerating at all." and ''I'm probably going to go up there and probably fucking shoot 

that guy in the head." 

On May 7. D.G. received a message from Diggins including M .D.'s address 

stating he was "taking off now" and "'I'll se [sic] ya or [M.D.] in 45" with an emoji 

depicting a face blowing a kiss. A few hours later. Diggins sent a photo from an 

intersection a "couple of hundred feet" from M.D.'s home. Diggins messaged "I'm on 

the street going to go talk to him." 

The jury also heard a recorded jail call Diggins made to his daughter in which he 

stated that he had intended to kil l both M.D.  and himself at the time he drove to M.D.'s 

home. In the call. Diggins stated "the threats that I had made over those three days. 

and going back for years. never involved only [M.D.] and they always involved me killing 

myself." Diggins stated that he got "cold feet" after arriving to M.D .'s home because he 
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did not want to kill himself. The jury then learned that Diggins drove to M .D.'s 

neighborhood and sent a photo showing that he was at an intersection. 

After a sheriff's deputy approached Diggins at the intersection and ordered him to 

show his hand, the deputy observed Diggins raise his left hand , but keep his right hand 

in the d river's compartment of the car where the deputy could not see it, but could see 

Diggins' right shoulder moving. Diggins' finally complied with the order to show both 

hands after approximately 1 5  seconds. After Diggins' exited the car, the deputy found a 

handgun on the floorboard under the front passenger seat and in the center console 

found a holster containing a magazine loaded with nine 9mm bullets and another 

magazine loaded with ten 9mm bullets in a Velcro pouch attached to the front of the 

holster. The defendant told the deputy he had removed the magazine after parking on 

that street. A deputy testified that with this type of gun, a person could press the 

release button while holding the handle of the gun and the magazine would d rop 

straight out of the gun. 

This court has previously held that evidence was sufficient to support a 

substantial step where a defendant made plans via email to meet with a 1 3-year-old girl 

in a specific parking lot at a specific time and pay her $300 to perform sex acts on him 

and was subsequently found in that parking lot at that time with $300 in cash on his 

person. Wilson, 158 Wn. App. at 316 .  Similarly, Diggins was found parked near M.D.'s 

home with a gun and loaded magazine. And this was after he said to others that he 

wanted to kill M.D. ,  that he would drive to his house and that he would shoot him. 

We conclude that sufficient evidence supports the jury's determination that 

Diggins took a substantial step toward the commission of murder in the first degree. 
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B. Felony Harassment 

Diggins argues that the State failed to prove that M.D. was in reasonable fear 

that Diggins would carry out his threat to kill M.D. Diggins argues that because M.D.  

didn't leave work immediately upon learning of the threat and "never" testified that he 

was in fear Diggins would carry out the threat, the conviction should be reversed. 

A person is guilty of harassment under RCW 9A.46.020 if, "without lawful 

authority" they knowingly threaten to "cause bodily injury immediately or in the future to 

the person threatened or to any other person," and that threat places "the person 

threatened in reasonable fear that the threat will be carried out." Former RCW 

9A.46.020(1 )(a)(i), (b) (201 1 ). Harassment becomes felony harassment if it involves 

"threatening to kill the person threatened or any other person." Former RCW 

9A.46.020(2)(b)(ii) (201 1 ) .  A threat "means to communicate, directly or indirectly[,] the 

intent" to "cause bodily injury in the future to the person threatened or to any other 

person." RCW 9A.04.1 10(28)(a). A victim must subjectively fear that the threat made 

against them will be carried out. Trey M. ,  1 86 Wn.2d at 905; State v. E.J.Y., 1 1 3  Wn. 

App. 940, 953, 55 P.3d 673 (2002). 

The record reflects that the State provided sufficient evidence to prove that M.D. 

was placed in reasonable fear as the result of Diggins' threats. After D.G. notified M.D.  

of the threats made, including that Diggins would "take that fuck out with me," " I 'm going 

to kill him," and that Diggins was "in woodland and I'm not stopping," accompanied by a 

photo of a loaded gun in the center console of his vehicle, M.D. stated that he told D.G. 

to call the police and called the police himself when she did not. M.D.  explained that he 

believed that Diggins was coming to his house based on the messages and was 
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concerned for both himself and D.G. M.D.  explained that he was fearful Diggins would 

carry out the threat. After returning home that night, M.D.  kept a loaded handgun near 

him while he slept. 

After receiving the additional messages containing M.D.'s home address, which 

he previously believed Diggins did not know, he called police again, placed his handgun 

in a holster on his hip, loaded a rifle and remained in a bedroom with a view of the street 

and driveway in front of his house until police arrived. M.D.  testified that he was 

concerned because he did not believe that Diggins knew his address before receiving 

that message. M.D.  stated "receiving these threats and knowing that he knows where I 

live is, you know, d isconcerting." 

M .D .  testified that upon learning that Diggins sent a photo of an intersection near 

his home to D.G. ,  he was "very" concerned. M.D.  also explained that he did not believe 

Diggins' messages that he only wanted to speak to M.D . ,  testifying "I had no reason to 

believe that he had changed his mind about killing me" in the time since Diggins had 

initially threatened him just hours earlier. 

We conclude that there was sufficient evidence that M.D .  had a reasonable fear 

that Diggins would act on his threat to support the conviction for felony harassment. 

C. Firearm Enhancement 

Diggins contends that there was insufficient evidence of the "nexus" between the 

firearm and his conviction for cyberstalking. Diggins explains that he was charged with 

cyberstalking D.G. ,  but the messages containing threats of a gun were not directed at 

D.G. ,  but instead threatened to kill M.D.  
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'"Whether a person is armed is a mixed question of law and fact. '  This court 

determines whether the facts are sufficient as a matter of law to prove that the 

defendant was armed by de nova review." State v. Sassen Van Elsloo. 1 91 Wn.2d 798. 

825, 425 P.3d 807 (2018) (quoting State v. Schelin. 1 47 Wn.2d 562, 566, 55 P.3d 632 

(2002) (plurality opinion)). Determining whether a defendant is armed for the purpose of 

a deadly weapon enhancement is a fact-specific decision. Van Elsloo. 191  Wn.2d at 

825-26. To determine the sufficiency of evidence. we must establish whether any 

rational trier of fact could have found the elements of the charged crime beyond a 

reasonable doubt. kl at 826. We must view the evidence in the light most favorable to 

the State and draw all inferences in its favor. kl 

A person is subject to a deadly weapon enhancement if armed with a firearm 

while committing a crime. RCW 9.94A.533(3). A person is "armed" if ( 1 )  a weapon is 

easily accessible and readily available for either offensive or defensive purposes during 

the commission of the crime. and (2) a nexus exists among the defendant. the weapon, 

and the crime. Sassen Van Elsloo. 19 1  Wn.2d at 826 (citing State v. Eckenrode, 1 59 

Wn.2d 488, 493. 1 50 P.3d 1 1 16 (2007)). The defendant is not required to be armed at 

the moment of arrest for the purpose of a firearm enhancement and the State need not 

prove the moment of accessibility with mathematical precision. so long as the firearm 

was readily available and easily accessible at the time of the crime. State v. O"Neal. 

1 59 Wn.2d 500. 504-05, 1 50 P.3d 1 12 1  (2007). Diggins only challenges the existence 

of a nexus. "Without this nexus. there is a risk that a defendant will be punished under 

the firearm enhancement for having a gun unrelated to the crime." Sassen Van Elsloo, 

19 1  Wn.2d at 827. "To determine whether there was a nexus between the defendant, 
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the weapon, and the crime, the court looks at the nature of the crime, the type of 

weapon, and the circumstances under which it was found." !fl 

A person is guilty of cyberstalking if, "with intent to harass, intimidate, torment, or 

embarrass any other person . . .  makes an electronic communication to such other 

person or a third party" "threatening to inflict injury on the person or property of the 

person called or any member of his or her family or household." Former RCW 

9 .6 1 .260(1 )(c) (2004). The crime becomes a class C felony where "the perpetrator 

engages in the behavior prohibited under subsection (1 )(c) of this section by threatening 

to kill the person threatened or any other person." Former RCW 9.61 .260(3)(b) (2004). 

Sufficient evidence connected the firearm with Diggins' cyberstalking of D.G. 

Diggins sent a message to D.G. on May 6 stating "Well today's the day I 'm not gonna 

go alone I am going to take that fuck out with me the one who destroyed my life and 

defiled my fucking beautiful wife I'm going to kill him and I will never forgive you." D.G. 

understood the messages to be referencing M.D. ,  her then-boyfriend whom she had 

lived with since earlier that year. Following that message, Diggins sent another 

message stating "I'm in woodland And I'm not stopping you have no capacity to even 

imagine my passion and that I would truly die for love[.]" Accompanying that message, 

Diggins sent a photo of a loaded handgun resting on the center console of his vehicle. 

The firearm was located in defendant's vehicle upon his arrest outside M.D.'s home the 

following day. Diggins testified in the first trial that he sent messages to D.G. about 

harming M.D.  Diggins explained that he sent these messages with the intent to "shock 

[D.G.] and scare her, make her call [Diggins].'' 

Taking the evidence in the light most favorable to the State, there is sufficient 
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evidence to demonstrate that the firearm was easily accessible and readily available, 

and that there was a nexus among Diggins, the firearm, and the commission of the 

crime of cyberstalking. 

Jury Instruction 

Diggins argues that his convictions for felony harassment and cyberstalking are 

"constitutionally flawed and must be vacated" because the jury was not instructed that 

they were required to find that "Diggins engaged in subjectively reckless conduct" in 

order to convict him. 

The First Amendment does not protect "true threats" of violence. Counterman v. 

Colorado ,  600 U .S .  66, 143 S .  Ct. 2 106, 2 16  L .  Ed. 2d 775 (2023). "True threats are 

'serious expression[s]' conveying that a speaker means to 'commit an act of unlawful 

violence."' Counterman,  600 U.S.  at 74 (quoting Virginia v. Black, 538 U .S .  343, 359, 

1 23 S. Ct. 1 536 (2003)). Prior to Counterman, whether a statement constituted a true 

threat depended on what the statement conveyed to the listener, rather than the mental 

state of the speaker. l!:L 

Following Diggins' 2021 conviction for felony harassment based on his threats to 

kill M.D. ,  the United States Supreme Court held in Counterman that the First 

Amendment requires "a subjective mental-state requirement shielding some true 

threats" from criminal liability because prohibitions "on speech have the potential to chill 

. . .  speech outside their boundaries." l!:L at 75. The court held that in order to 

prosecute a defendant for making a threat, the State is required to prove that the 

defendant made the threat recklessly. l!:L at 69. "The State must show that the 

defendant consciously d isregarded a substantial risk that [the] communications would 
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be viewed as threatening violence." jg_,_ at 69. In effect, the State is required to 

demonstrate that the defendant was "aware 'that others could regard [the] statements 

as' threatening violence and '[delivered] them anyway."' jg_,_ at 79 (quoting Elonis v. 

United States, 575 U.S. 723, 746, 1 35 S. Ct. 2001 (201 5) (Alito, J. concurring in part 

and dissenting in part)). Doing so entails "consciously [accepting] a substantial risk of 

inflicting serious harm." jg_,_ at 80. The State need not prove that the defendant actually 

intended to carry out the threat. jg_,_ 

Generally, "an issue raised and argued for the first time in a reply brief is too late 

to warrant consideration." Cowiche Canyon Conservancy v. Bosley, 1 1 8  Wn.2d 801 ,  

809, 828 P.2d 549 (1 992). In the instant case, Diggins' opening brief was filed on June 

6, 2023, approximately three weeks before the United States Supreme Court issued its 

decision in Counterman on June 27, 2023. Because the State was able to address 

Counterman in its response brief, we address the merits of Diggins' argument. See 

State v. Calloway, No. 57226-5-1 1 ,  slip op. at 1 6  (Wash. Ct. App. June 1 1 ,  2024), 

hllps://www.courts.wa.gov/opinions/pdf/D2%2057226-5-1 1%20Published%200pinion.pdf 

(addressing a jury instruction argument based on Counterman, which was decided after 

trial but before defendant's appeal was final). 

A jury instruction is erroneous if it does not properly inform the jury of the 

applicable law. See State v. Barnes, 1 53 Wn.2d 378, 382, 1 03 P.3d 12 19  (2005). The 

"omission of the constitutionally required mens rea from the jury instructions . . .  is 

analogous to" the omission of an element of the crime from the instructions. State v. 

Schaler, 1 69 Wn.2d 274, 288, 236 P.3d 858 (2010) .  Such an omission is subject to 

constitutional harmless error review. jg_,_; Calloway, slip op. at 1 7. "An error is harmless 
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and not grounds for reversal if the appellate court is assured beyond a reasonable 

doubt that the jury would have reached the same verdict without the error." State v. 

Romero-Ochoa, 1 93 Wn.2d 341 , 347, 440 P.3d 994 (20 19). An omission of this nature 

"may be harmless when it is clear that the omission did not contribute to the verdict." 

such as when "uncontroverted evidence" supports the omitted element. Schaler. 1 69 

Wn.2d at 288. An "error is not harmless when the evidence and instructions leave it 

ambiguous as to whether the jury could have convicted on improper grounds." kl 

The jury in Diggins" first trial was instructed "to be a threat, a statement or act 

must occur in a context or under such circumstances where a reasonable person. in the 

position of the speaker, would foresee that the statement or act would be interpreted as 

a serious expression of intention to carry out the threat rather than as something said in 

jest or idle talk." This instruction is erroneous under Counterman. Counterman requires 

proof "that the defendant" - not just a reasonable person in their position - "consciously 

d isregarded a substantial risk that [the] communications would be viewed as threatening 

violence." 600 U .S. 1 08. 

However, any error in the instruction was harmless. 

Diggins took the stand in his first trial at which he was convicted of both felony 

harassment and cyberstalking. The following exchange took place with Diggins: 

Q. And did you, at any point, have any intention of shooting or harming [M.D.]? 

A. No. 

Q. Did you ever convey any of that? Any intentions of harming [M .D.] to him? 

A. Not to [M.D.] directly, no. 

Q.  Did you send messages to [D.G.] about potentially harming [M.D.]? 
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A. Yes, I did, in -

Q. What was the motivation for you doing that? 

A. To shock her and scare her, make her call me. 

Diggins went on to explain that "they were fake threats. They were just for 

attention. They were a ploy to make [D.G.] feel bad that I was suicidal; that I was 

brokenhearted; and that, you know, because of her choice to be with [M.D.]. And it was 

- it was a very immature, childish, manipulative ploy to get her to call me and, you know 

" 

In  this case, the defendant himself testified that, not only did he consciously 

d isregard a substantial risk that the messages would be interpreted as threatening 

violence, he actually intended for D.G. and M.D. to interpret them as threatening 

violence because he believed it would make D.G. contact him. This evidence was 

uncontroverted and from the defendant's own testimony as to his thought process in 

making the threats and his understanding of how others would perceive them. 

We conclude that, despite any instructional error under Counterman, the error was 

harmless. 

Prosecutorial Misconduct 

Diggins argues that the prosecutor committed misconduct by arguing facts not in 

evidence, specifically referencing an unrelated case in which a man was charged with 

attempted murder after driving to the home of a United States Supreme Court Justice. 

To prevail on a claim of prosecutorial misconduct, a defendant must show that 

the prosecutor's conduct was both improper and prejudicial. State v. Emery. 1 74 Wn.2d 

7 4 1 , 756, 278 P .3d 653 (2012). The effect of a prosecutor's conduct is viewed in "'the 
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context of the total argument, the issues in the case, the evidence addressed in the 

argument, and the instructions given to the jury."' State v. Monday, 1 71 Wn.2d 667, 

675, 275 P.3d 551 (201 1 )  (quoting State v. McKenzie, 1 57 Wn.2d 44, 52, 1 34 P.3d 221 

(2006)). We first determine whether the prosecutor's conduct was improper. Emery, 

1 74 Wn.2d at 759. If the conduct was improper, we then look to whether the 

prosecutor's improper conduct resulted in prejudice to the defendant. J..g_, at 760. 

Prejudice is established by showing a substantial likelihood that the prosecutor's 

conduct affected the verdict. J..g_, Where a defendant fails to object to the prosecutor's 

remarks at trial, he is "deemed to have waived any error, unless the prosecutor's 

conduct was so flagrant and ill-intentioned that an instruction could not have cured the 

resulting prejudice." J..g_, at 760-61 . 

In  closing argument, the prosecutor stated "just like recently, an individual drove 

to a Supreme Court Justice's house with a gun to shoot him."6 This comment was 

made in the context of the State addressing what constituted a substantial step toward 

committing a crime. Diggins did not object. 

A prosecutor is not permitted to appeal to the passion and prejudice of the jury 

through the use of inflammatory rhetoric. In re Pers. Restraint of Glasmann, 1 75 Wn.2d 

696, 704, 286 P.3d 673 (20 12). Though the State has wide latitude to argue reasonable 

inferences from the evidence, it is misconduct for a prosecutor to urge the jury to decide 

6 Approximately two months before Diggins' August 2022 trial, a man had been indicted 
on one count of attempt to assassinate a United States Supreme Court justice. The 
government alleged that the man traveled from California to the Justice's home in Maryland with 
a firearm and ammunition. Press Release, U.S. Att'y's Off. for Dist. of Md., California Man 
Facing Federal Indictment in Maryland for the Attempted Murder of a Supreme Court Justice 
(June 1 5, 2022), https://www.justice.gov/usao-md/pr/california-man-facing-federal-indictment
maryland-attempted-murder-supreme-court-justice. 
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a case based on evidence outside the record. State v. Teas, 1 0  Wn. App. 2d 1 1 1 ,  1 26, 

447 P.3d 606 (201 9) (citing State v. Pierce, 1 69 Wn. App. 533, 553, 280 P.3d 1 1 58 

(201 2)). Referencing someone charged with the same or similar crime in another 

unrelated case is not relevant and was improper. 

However, because Diggins did not object to the comment at trial, we must 

determine whether the statement was so flagrant and ill-intentioned that any resulting 

prejudice could not be cured. Emery, 1 74 Wn.2d at 761-62. 

The Washington Supreme Court has noted that prosecutorial misconduct found 

to be flagrant and ill-intentioned is "in a narrow set of cases where we were concerned 

about the jury drawing improper inferences from the evidence, such as those comments 

alluding to race or a defendant's membership in a particular group, or where the 

prosecutor otherwise comments on the evidence in an inflammatory manner." I n  re 

Pers. Restraint of Phelps, 1 90 Wn.2d 1 55, 1 70, 401 P.3d 1 142 (20 18). Even where a 

prosecutor in closing argument "likened [the defendant's] pocketknife to the weapon 

used in the terrorist attacks on September 1 1 ,  2001 "  this court held that, though the 

comment was improper, in the context of explaining the definition of a deadly weapon 

and because the 9/1 1 attacks were not a "central theme" of the prosecutor's closing 

argument, it was not so flagrant and ill-intentioned that resulting prejudice could not 

have been cured. Teas, 1 0  Wn. App. 2d at 1 26-27. Here, the comment was similarly a 

passing comment in an attempt to explain the definition of a substantial step and was 

not referenced again nor made a central theme in closing or rebuttal. 

We conclude that Diggins waived this issue by failing to object because the 

challenged statement was not so flagrant and ill-intentioned that any resulting prejudice 
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could not be cured. 

Discretionary Fees 

In supplemental briefing, Diggins argues that this court should remand for the 

trial court to strike the VPA and DNA collection fees from his judgment and sentence 

because he is indigent. We agree. 

In this case, Diggins was sentenced on August 9, 2022 and the court imposed 

the then mandatory $500 VPA and $100 DNA collection fees. See Former RCW 

7.68.035(1 )(a) (2018) (VPA), Former RCW 43.43.7541 (2018) (DNA). During the 

pendency of Diggins' appeal, the legislature amended both statutes, eliminating the 

ability to impose these fees on ind igent defendants. LAWS OF 2023, ch. 449, § 1 (adding 

language to RCW 7.68.035(4) that the court "shall not impose the [VPA] under this 

section if the court finds that the defendant, at the time of sentencing, is ind igent"), § 4 

(eliminating mandatory DNA collection fee from RCW 43.43.7541 (2)). The trial court 

found Diggins indigent as defined in RCW 10 .1 0 1 .0 1 0  (3)(a)-(c). Amendments to the 

VPA and DNA statutes while a case is on direct appeal support remand to strike those 

fees when defendant is indigent. State v. Ellis, 27 Wn. App. 2d 1 ,  1 7, 530 P.3d 1 048, 

1 057 (2023). 

We remand to the trial court to strike the $500 VPA and $100 DNA collection fee 

from Diggins' judgment and sentence. 

Statement of Additional Grounds 

A. Sufficiency 

I n  his statement of additional grounds (SAG), Diggins first challenges the 

sufficiency of the evidence supporting his intent to commit attempted murder in the first 
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degree. Diggins argues that because he was "experiencing an emotional breakdown 

and was depressed" and "suicidal," his intent was to make threats for attention as "a cry 

for help." 

In  challenging the sufficiency of the evidence, the defendant admits the truth of 

the State's evidence and all reasonable inferences drawn from that evidence. Trey M. ,  

1 86 Wn.2d at  905. '"Credibility determinations are for the trier of fact' and are not 

subject to review." Cardenas-Flores, 1 89 Wn.2d at 266. 

The State presented evidence of Diggins intent to commit murder through 

several pieces of evidence. In a message to his and D.G.'s daughter during a 

conversation occurring simultaneously to his string of threats, he wrote "I know your ·  

mom thinks I'm bluffing. You think I'm bluffing? This time I'm not." Diggins also told 

D.G. directly that he was not bluffing. In the recorded August 2021 jail call to his 

daughter, Diggins repeatedly stated that he intended to both commit suicide and to kill 

M.D.  when he went to his house, stating 

• "The threats that I made over those three days, and going back for years, never 
involved only [M.D.] and they always involved me killing myself. I made 
countless claims that I was ready to kill myself.'' 

• "I was addicted to meth. [D.G.] d id not love me. Hannah and I were fighting. I 
was losing tens of thousands of dollars gambling, and I thought I wanted to kill 
myself. I added [M.D.] to the threats so that she would hopefully care and pick 
up her phone. The threats always included murder-suicide, or suicide, but never 
murder alone. I got cold feet and exited - and never exited the car, because I 
was not ready to die that day because of the only thing I had left, my four-year
old son.'' 

• "There was no scenario that I was ever going to kill that man and not myself.'' 

• "And the only thing that I have, the only reason I wasn't is because I wasn't going 
to kill myself. And I didn't - every single message that I can remember sending 
was about me killing myself and him along the way." 
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Diggins appears to suggest that the jury should have interpreted the evidence as 

a "cry for help" because he was suicidal. However, just because someone is suicidal 

does not mean they cannot also intend to commit murder in the first degree. Evidence 

is sufficient to support a conviction if, after viewing the evidence in the light most 

favorable to the State, any rational trier of fact could find the elements of the charged 

crime beyond a reasonable doubt. Scanlan , 193 Wn.2d at 770. 

Viewed in the light most favorable to the State, a rational trier of fact could find 

the elements of the charged crime beyond a reasonable doubt. Diggins himself admits 

in the jail calls that he planned to kill M.D. ,  but claims he got cold feet. We reject 

Diggins' assertion. 

B. Pe/jury 

Diggins argues that deputy Corey Parker committed perjury by giving d ifferent 

testimony in the first and third trials regarding how long it took Diggins to comply with his 

order to show his hands. 

In the first trial, Parker stated Diggins raised his right hand "after a few seconds" 

following Parker's second order to show his hands. In the third trial, Parker testified that 

Diggins took about 1 5  seconds to show his right hand after raising his left. On cross 

examination, defense counsel elicited from Parker that after the second command, 

"there was about a 1 0  to 1 5  second delay where [Diggins] continued doing whatever it 

was he was doing with his right hand." Defense counsel asked "and you've testified at 

previous hearings that it took 1 0  seconds correct?" to which Parker responded " 1 0  to 1 5  

seconds is my recollection." Defense counsel impeached Parker using the report he 

31 



861 80-8-1/32 

wrote following Diggins' arrest, which did not state a specific length of time it took 

Diggins to comply with Parker's second command to raise his hands. 

A person commits perjury by making a materially false statement which the 

speaker knows to be false under oath in any official proceeding. RCW 9A.72.020. 

Diggins presents no evidence that Parker provided materially false statements in his 

testimony, despite the fact that he testified both that it took Diggins "a few seconds" and 

between " 10  and 1 5  seconds" to raise his right hand after being ordered. Additionally, 

Parker was impeached on this matter during defense counsel's cross examination, so 

the jury was able to determine the credibility of his statements. 

Diggins' perjury claim fails. 

C. Third Trial 

Diggins contends that the trial court pressured the jury to return a verdict before 

the end of the court's business hours after closing arguments concluded at 

approximately 4 p.m. on a Friday. He states that the trial court "urged the jury to reach 

a verdict by 5:00 PM or they would need to return on Monday." 

There is no indication in the record that the trial court made any such comment to 

the jury. Following the State's rebuttal argument, the trial court instructed the jury that it 

was not permitted to communicate about the case with anyone outside of the other 

jurors in the deliberation room and not to seek information about the case on the 

internet or in communications with anyone outside of jury deliberations. The trial court 

then excused the jurors at 4:03 p.m. After the jury was excused, the court notified the 

parties that it did not intend to keep the jurors late at the court to finish deliberations that 
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night, but that the trial court had "availability for them to return Monday morning to 

deliberate, if necessary." The jury returned with a verdict at 5:57 p.m. that same day. 

The record does not support Diggins' assertion that the trial court pressured the 

jurors about completing deliberations within a certain time frame. 

D. Ineffective Assistance of Counsel 

Diggins next argues that his counsel was ineffective for not calling his girlfriend, 

Hanna Ashoor, to testify in the third trial. Ashoor had testified briefly in the second trial. 

I n  the second trial Ashoor testified at that time that she was Diggins' girlfriend, they had 

been together for six years and had a five-year-old son. She also testified that she was 

aware of the incident that happened in May 2022 and agreed that Diggins drove to 

Washington to see his "ex" and that he was still "hung up over her." She also testified 

that the car Diggins drove was one she shared and used for her job as a landscaper, 

which is why her garden tools, including a shovel and pick axe, were found in the 

vehicle. 

Diggins fails to present any argument that the decision was not a strategic tactic 

choice by his defense counsel. Diggins also does not allege how his counsel's decision 

to not call Ashoor as a witness was error and how it prejudiced him. 

We consider issues raised in a statement of additional grounds only when it 

adequately informs the court of the nature of the alleged error. State v. Calvin, 1 76 Wn. 

App. 1 ,  26, 3 16  P.3d 496 (2013) (citing State v. Alvarado, 1 64 Wn.2d 556, 569, 1 92 

P.3d 345 (2008)). While the record supports that counsel elected to not call Ashoor to 

testify during the third trial, Diggins has failed to articulate why that was error. 7 

7 Diggins' remaining claims in his statement of additional grounds either do not inform us 
of the nature of the alleged error to allow proper review, Calvin, 1 76 Wn. App. at 26, or relate to 
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CONCLUSION 

We remand for the trial court to strike the VPA and DNA fees, but otherwise 

affirm.8 

WE CONCUR: 

facts outside of the record, which should be raised in a personal restraint petition. McFarland, 
1 27 Wn.2d at 338 n.5; RAP 16.3. 

8 We do not reach Diggins' claim that he was improperly denied bail after his second 
mistrial on the charge of attempted murder in the first degree. He raised a similar claim, that 
this court rejected, when he was initially held. See In re Pers. Restraint of Diggins, No. 55987-
1 - 1 1 ,  slip op. (Wash. Ct. Jan. 1 9, 2022) (unpublished), 
https://www. courts. wa. gov/opin ions/pdf/D2%2055987-1 -I I %20Unpublished%20Opinion. pdf. 
Because Diggins is no longer being detained on a no-bail hold for a pending charge in this case, 
the matter is moot. "A case is moot if a court can no longer provide effective relief." State v. 
Gentry. 1 25 Wn.2d 570, 616,  888 P.2d 1 1 05 (1 995). 
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